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*E.L. Rev. 839 European Community rules require the consultation of civil society groups at an early
stage of environmental decision-making, both at Community and national levels. However, the
eligibility criteria to be met by interest groups intending to participate in consultations prescribed by
EC measures differ significantly with regard to the level of environmental decision-making. The EC
rules requiring and guiding consultations with civic groups in the process of national environmental
decision-making are inconsistent with the standards regulating European level public consultations on
environmental matters. This paper highlights the disparities between conditions for carrying out
European and Member State level consultations with civic groups for the purpose of fulfilling EC
environmental impact assessment standards. It calls for a streamlining of the EC requirements for
consulting interest groups at the European and national levels on environmental issues and makes
recommendations for achieving this goal.

Introduction

European Community (EC) rules require the consultation of civil society groups at an early stage of
environmental decision-making both at the EC and national levels. However, the eligibility criteria to
be meet by interest groups intending to participate in consultations prescribed by EC measures differ
significantly in regard to the level of environmental decision-making. The EC rules requiring and
guiding consultations of civic groups in the process of national environmental decision-making dissent
from the standards regulating European level public consultations on environmental matters.
European law does not adopt a coherent and holistic approach in prescribing the requirements for
conducting European and national level consultations on environmental issues with interest groups.

This paper highlights the disparities between conditions for carrying out European and Member State
level consultations with civic groups for the purpose of fulfilling EC environmental impact assessment
standards. It calls for streamlining the EC requirements *E.L. Rev. 840 for consulting interest groups
at the European and national levels on environmental issues and presents recommendations for
achieving this goal.

Disparities between EC rules governing national and European level consultations
with interest groups on environmental matters prior to EC accession to the Aarhus

Convention

Prior to concluding the Aarhus Convention,1 a multilateral treaty based upon international law, which
introduced compulsory public participation in environmental decision-making and envisaged the
mechanisms for the enforcement of participatory rights by eligible parties,2 the EC had already put in
place some measures intended to foster public participation in environmental decisions. The
Community instruments provided for public participation in environmental decision-making both at the
European and national levels.

At the EC level, civil interest groups have been involved in the process of governance since its
creation. However, their structured incorporation in European policy formation is of relatively recent
origin.3 The European Community has begun to formalise the participation of interest groups in its
decision-making as a part of its major undertaking to improve its governance, and in particular its
efficiency and legitimacy.4 The commitment to wider opportunities for stakeholders to take part
actively in EU policy-shaping is one of the “Strategic Objectives 2005-2009” with which the European
Commission launched a “Partnership for European Renewal”. In this context, the Commission
emphasised, in particular, that “inherent in the idea of partnership is consultation and participation”.5
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The Commission formalised the dialogue with civic groups by virtue of the adoption of minimum
standards and general principles for consulting interested parties (hereafter the minimum standards).6

Those standards are as follows: a) clear content of the consultation process: all communications
relating to consultation should be clear and concise, and should include all necessary information to
facilitate responses; b) consultation target groups: when defining the target group(s) in a consultation
process, the Commission should ensure that the relevant parties have an opportunity to express their
opinions; *E.L. Rev. 841 c) publications: the Commission should ensure adequate awareness-raising
publicity and adapt its communication channels to meet the needs of all target audiences. Without
excluding other communication tools, open public consultations should be published on the internet
and announced at the “single access point”7 ; d) time limits for participation: the Commission should
provide sufficient time for planning and responses to invitations and written contributions. The
Commission should strive to allow at least eight weeks for reception of responses to written public
consultations and 20 working days notice for meetings; and e) acknowledgement and feedback:
receipt of contributions should be acknowledged. Results of open public consultation should be
displayed on a website linked to the single access point on the internet.8 Standards should be applied
together with the following general principles: participation, openness, accountability, effectiveness
and coherence.9 Those principles and minimum standards stipulate that interest groups must fulfil
particular criteria in order to participate in EC consultations of stakeholders and in-depth impact
assessments carried out by the Commission prior to the drafting of legislative proposals or the open
method of co-ordination (OMC) guidelines. The involvement of all interest groups in EU governance is
subject to their compliance with principles of good governance10 : representativeness, accountability
and transparency.11

Those Commission consultation standards have been applicable since 2003 to the Commission
impact assessment mechanisms, which precede drafting of its proposals in all major initiatives, i.e.
those which are presented in its annual policy strategies or work programmes,12 including proposals
on environmental issues. The impact assessments should identify the likely positive and negative
impacts of intended or proposed policy actions. The minimum standards are used as a tool to gather
different opinions and views of interested parties, the consideration of which would enable the
Commission to assess the impact of any legislative or policy co-ordination measures.

Those consultation standards applied by the Commission for the purpose of collecting public views in
the process of impact assessment of its initiatives, including those on the environment, significantly
differ from the conditions for the participation of interest groups in the preparatory stage of national
environmental decision making prescribed by EC law. For example, the EC Directive on Genetically
Modified Organisms *E.L. Rev. 842 (GMO)13 ; the Strategic Environmental Assessment (SEA)
Directive14 ; the Greenhouse Gas Emission Directive15 ; and the Water Framework Directive (WFD)16

stipulates that national authorities are required to consult interest groups on draft decisions before the
adoption of plans or programmes subject to those Directives or their submission to the legislative
procedure. In some cases, the consultation of the public is required not on a regular basis but only “if
appropriate”.17 Those Directives impose only the general duty upon Member States to consult interest
groups prior to taking decisions in particular areas while leaving to the discretion of national
authorities to determine the detailed arrangements and requirements for consultation of interest
groups. Since the conditions for the participation of interest groups in national consultations vary from
Member State to Member State, there is no common standard for the participation of interest groups
in national consultations prescribed by EC law. Those national consultation standards are also not in
conformity with the Commission requirements for the participation of interest groups in consultations
carried out at the EC level in the process of assessing the impact of the Commission's proposals
described above. For example, while the Water Framework Directive stipulates that states should only
encourage the active involvement of all interested parties in national decision-making on issues
covered by the Directive,18 the Commission is compelled to apply the minimum standards during its
impact assessment process as already explained.19 Secondly, while the Directive prescribes that
Member States should allow at least six months to comment on the draft national legislation,20 the
minimum standard D declares that the consultation period should not exceed eight weeks.
Furthermore, the Commission consultations can be held in the form of written public consultations or
a meeting with interested parties can be organised.21 The Water Framework Directive prescribes that
the submission of written comments is the only form of public participation in consultations.22

Thus, although the EC required, before its accession to the Aarhus Convention, both national and
European authorities to conduct consultations with interested parties before adopting environmental
decisions in some areas, it did not set up a single set of standards for the purpose of their execution.
The eligibility criteria to be fulfilled by civic groups *E.L. Rev. 843 participating in national level
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consultations imposed by EC law are significantly different from the European level consultation
requirements.

Disparities between EC rules governing national and European level consultations
with interest groups in the area of environmental decision-making subsequently to

the EC accession to the Aarhus Convention

The disparities between the eligibility criteria for the participation of interest groups in national and
European environmental decision-making prescribed by EC law have become even greater since the
process for the transposition of the Aarhus Convention into EC law was set in motion.

Transposition of the Aarhus requirements in EC law

The Aarhus Convention encompasses three pillars: access to information, public participation in
decision-making and access to justice. Our analysis is confined to the public participation rules and
the access to justice prescriptions as far as they affect the enforcement of Aarhus public participation
rights. Those public participation standards are not applicable in all areas of environmental
decision-making but only to specific environmental decisions, i.e. granting of permits,23 plans,
programmes and policies relating to the environment,24 and the preparation of executive regulations
and/or generally applicable legally binding normative instruments.25 The Aarhus public participation
pillar relates to administrative acts, while it does not cover measures of a legislative nature.26

The conclusion of this Convention obliges the EC to align its legislation to the Aarhus requirements.
The Aarhus provisions on participation affect both European laws directed to the Member States and
EC rules applying to the Union institutions.27

As regards the legislation directed to the Member States, of relevance for our analysis is Directive
2003/35 providing for public participation in national decision-making relating to the issuance of
permits.28 This Directive amends, with regard to public participation and access to justice, Directive
85/337 on the assessment of the effects of central public and private projects on the environment
(EIA Directive)29 and Directive *E.L. Rev. 844 96/61 on public participation in plans and programmes
(IPPC Directive).30 The other two European Directives providing for public participation in
environmental decision-making, the Strategic Environmental Assessment (SEA) Directive31 and the
Water Framework Directive (WFD)32 are considered to be already in compliance with the Aarhus
Convention.

As regards the application of the Aarhus Convention to EC decision-making, the Regulation on the
application of the Aarhus requirements to the EC institutions and bodies (hereafter the EC
Environmental Consultations Regulation)33 builds upon the provisions which already exist in this area
and which are described above.

Both Directive 2003/35 and the EC Environmental Consultations Regulation give the right to
individuals and civic society associations to express their opinions on environmental issues falling
within the scope of the application of the Aarhus Convention.34 They give interested parties a voice,
not a vote. Those documents do not specifically lay down the modalities for public participation, but
oblige national authorities and EC institutions respectively to make practical provisions to that end.
Both types of EC measures stipulate that public participation should be realised through commencing
of consultations with civil interest groups by the Member States authorities and the EC institutions
respectively prior to environmental decision-taking. However, the operationalisation of these
requirements leads to the establishments of different sets of standards for carrying out consultations
at the European and national levels.35

Consultation standards

Directive 2003/35 expressly states that the Member States reserve the competence to identify the
stakeholders to be consulted in accordance with nationally stipulated requirements and that they are
also entitled to develop detailed arrangements for conducting those consultations.36 Following the
same logic, the EC Environmental Consultations Regulation envisages that for the purpose of
European level consultations, the EC institutions are entitled to identify organisations, which may
participate and establish the communication standards.37 Contrary to the situation in the Member
States, apart from the Commission, the EC institutions do not have their own consultation standards
requiring them to identify the public affected or with an interest in particular *E.L. Rev. 845
environmental decisions envisaged by the EC institutions, although such common standards might be
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developed in future.38

As far as the Commission is concerned, the EC Environmental Consultations Regulation stipulates
that it should provide for public participation at the preparatory stage of its proposals, but it does not
refer to its already developed general principles and minimum standards for consultation of interested
parties in the impact assessment process, which were described above, as being appropriate for the
application of the Aarhus requirements.39 The Commission's document on the minimum standards
explicitly emphasies that they are not applicable to consultation requirements under international
agreements.40 The Commission therefore acknowledges the fact that implementing the Aarhus
Convention might require additional measures.41 Moreover, the minimum standards are not applicable
to all consultations conducted by the Commission, but only to those organised within the impact
assessment process.42 On the other hand, it is very unlikely that the minimum standards are not going
to govern the Commission's consultation obligations imposed by virtue of the Aarhus Convention
because, like the Aarhus public participation requirements, they are designed for the purpose of
consulting civil society organisations in the period preceding the adoption of its decisions, that is to
say, for the purpose of exploratory consultations.43 It is difficult to imagine that all the Commission's
impact assessments conducted in the process of preparation of its proposals are to be governed by
the minimum standards except for initiatives dealing with the very limited number of environmental
matters falling with the scope of the application of the Aarhus Convention. Indeed, since Art.9(1) of
the EC Environmental Consultations Regulation requires the Commission to carry out the Aarhus
consultations in the preparatory stage of its proposals, it is improbable that the Commission will adopt
the other set of rules for this narrow area of its impact assessment policy. This is the reason why we
shall assume that the Commission's minimum standards are relevant to the fulfilment of the Aarhus
requirements by this institution. In addition, the Commission's proposal for the EC Environmental
Consultations Regulation submits that it should adapt to the Aarhus requirements its already
developed general principles and minimum standards for consultation of interested parties not only in
environmental decision-making but in all major policy areas for which an extended impact assessment
is required.44

*E.L. Rev. 846 The Commission's standards for consulting interested parties prior to drafting its
proposals do not resemble any national set of conditions for carrying out consultations in
environmental decision-making falling within the Aarhus area of application. For example, the
minimum standards rule that all communications relating to consultations should be clear and concise
cannot be found in any national set of conditions for conducting the Aarhus inspired consultations by
national authorities.

One of the striking discrepancies in this respect concerns the respective competences of the Member
States and EC to identify entities which are entitled to participate in specific consultations. While the
eligibility criteria to be met by interest groups in order to participate in the exploratory consultations
established at national level are deployed for the purpose of granting to interest groups the access to
those consultations, the aim of the eligibility conditions introduced by the Commission's minimum
standards is of an entirely different nature. They are not used for the selection of parties entitled to
participate in consultations launched by the Commission. In contrast to the practices of national
authorities, the Commission does not make access to consultations subject to a prior eligibility check.
The minimum standards also do not introduce any accreditation rights for civic groups taking part in
Commission consultations.45 Indeed, they are intended to ensure that “every individual citizen,
enterprise or association will continue to be able to provide the Commission with input”.46 The
eligibility criteria introduced by the minimum standards are applicable at the later stage when the
Commission assesses the relevance or quality of comments expressed during the consultations.

Furthermore, although both Directive 2003/35 and the EC Environmental Consultations Regulation
restrict the Aarhus public participation requirements to the duty of national and EC authorities to
provide a timely opportunity for civil interest groups to express their opinion on particular regulatory
proposals, and grant them no decision-making rights, it seems that the obligations placed upon the
Member States are stricter than those expected to be complied with by the Community institutions.
Notwithstanding that both national and European level environmental decision-making bodies are not
required to follow, but only to take into due account, the results of the public participation,47 the
Member States *E.L. Rev. 847 seemingly bear the greater responsibility for ensuring adequate
participation of interest groups in consultations than the European Commission. It seems that national
authorities are required to make special efforts in order to ensure the participation of interest groups
in consultations. Directive 2003/35 instructs the Member States to develop detailed arrangements for
both informing and consulting the public concerned for the purpose of fulfilling the Aarhus
requirements. It stipulates that those arrangements can, for example, take the form of written
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submissions or public inquires.48 No comparable instructions are detectable in the EC Environmental
Consultations Regulation or in the minimum standards, which will probably serve as a document for
the operationalisation thereof. By contrast with Directive 2003/35, the EC Environmental
Consultations Regulation only requires EC institutions to ensure that the public is informed and that
the opportunities for public participation are available, but it does not oblige those institutions to
ensure that the public is actually consulted.49 The minimum standards also do not oblige the
Commission to ensure participation of all interested organisations of civil society.50 The European
Ombudsman, who by virtue of Art.195 EC is empowered to investigate complaints by individuals
relating to the implementation of the minimum standards,51 has found that the Commission cannot be
held responsible for the fact that input was not higher from non-governmental organisations in one of
its consultations to which minimum standards were applicable.52 This stands in sharp contradiction
with the undertaking expressed in the Sixth Environmental Action Programme that as far as European
policy-making is concerned:

“[R]eal efforts are to be made to ensure that the full range of interested groups are given the
opportunity to influence decision-making.”53

In addition, while the Member States in some instances are compelled to provide individualised
feedback to organisations participating in consultations on how their contributions and opinions have
affected the eventual policy decision and to show explicitly what the influence of the opinions brought
forward in the participation process has been,54 neither the EC Environmental Consultations
Regulation nor the minimum standards place such an obligation upon the Commission. This is
confirmed by the Ombudsman which is of the opinion that the publication of the results of EC
consultations with civil groups on the webportal “Your-Voice-in-Europe” is an appropriate means for
the fulfilment of the minimum standard C on publications.55 However, those internet based appraisals
do not contain any information on the impact of solicited contributions upon the draft proposal.
Recently, the Commission recognised the need to provide better *E.L. Rev. 848 feedback, to explain
how and to what extent it has taken comments into account and to ensure that a plurality of views and
interests are expressed in consultations.56

The enforcement of participation rights

The most significant difference between rules governing the Aarhus-induced consultations at the
national level and those applying at the EC level concerns the enforcement of participation rights by
interest groups.

(a) The internal review

While access to courts at the EC level for the purpose of protecting Aarhus participation rights is
conditioned upon the exhaustion of the possibility to request the EC institution for internal review, the
corresponding national action is not subject to such a requirement. The EC Environmental
Consultations Regulation applying the Aarhus participation standards to Community institutions states
that only non-governmental organisations (NGOs), which made the request for internal review, may
institute proceedings before the European Court of Justice (ECJ).57 Directive 2003/35 does not
exclude the possibility of a preliminary review procedure before an administrative authority where
such a requirement exists under national law but it does not require that the exhaustion of such a
procedure preconditions the recourse to judicial action for protecting Aarhus participation rights.58

Though some national legal systems require potential appellants to exhaust an interim review
procedure before they can access the courts, it is not requested in all Member States.59 However, the
Commission proposal currently under consideration for the implementation of the third Aarhus pillar
on access to justice in environmental matters envisages a preliminary interim review procedure as a
precondition for the institution of environmental court proceedings.60

Furthermore, while Directive 2003/35 does not designate the conditions for requesting an internal
review to a public authority but leaves this to the Member State to determine, the EC Environmental
Consultations Regulation establishes the conditions which should be met by NGOs that wish to make
a request for internal review to the EC institution or body that has adopted an administrative act under
environmental law or, in the case of an alleged administrative omission, should have adopted such an
act.61 Those criteria are set out in Art.11 of the Regulation. In order to be recognised as a qualified
entity for the purpose of commencing an action for the protection of the Aarhus participation rights at
the EC level, a non-governmental organisation shall comply with the following criteria: (a) it must be
an independent and non-profit making legal person in accordance with a Member State's national law
or practice; (b) it shall have the primary stated *E.L. Rev. 849 objective of promoting environmental
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protection in the context of environmental law; (c) it must have existed for more than two years and be
actively pursuing the objective referred to under (b); and (d) the subject matter in respect of which the
request for internal review is made must be covered by its objective and activities. The Commission is
charged with the duty of adopting the provisions which are necessary to ensure transparent and
consistent application of those criteria.62 At present, the Commission is examining the extent to which
the future voluntary register of interest representatives, to be launched in Spring 2008, could serve as
a tool for identifying NGOs entitled to institute internal review proceedings.63 Although some of the
criteria for identifying parties eligible to request internal review at the EC level resemble national
requirements on access to administrative review, there is no coherence between them and the
access criteria stipulated in the majority of the EC Member States. What is more, those criteria are not
consistent with the requirements for the recognition of entities qualified to request an internal
procedure laid down in the Commission proposal for the implementation of the third Aarhus pillar on
access to justice in environmental matters, which is intended to establish a framework of minimum
standards for access to the judicial and administrative proceedings in environmental matters in the
EC Member States.64

In addition, while Directive 2003/35 explicitly states that the Member States must enable NGOs to
have access to a review procedure for the purpose of protecting their Aarhus participation rights,65

such insurance is not provided at the EC level. The EC Environmental Consultations Regulation does
not explicitly guarantee to NGOs access to the internal review procedure for the purpose of protecting
their Aarhus participation rights. It only acknowledges that a request for internal review of an
administrative instrument adopted under environmental law can be filled in case of an alleged
administrative omission. However, since a failure of an EC institution to consult the public prior to
passing an environmental act as required by Aarhus can undoubtedly be qualified as an
administrative omission, it is reasonable to believe that the EC Environmental Consultations
Regulation, irrespective of the absence of explicit wording, is capable of enabling an NGO to seek the
remedy for breach of its Aarhus participation rights through the internal review procedure. This
granting of a right to NGOs to request internal review of acts adopted by the EC institutions involved
in environmental decision-making does not stretch further than the already existing right of *E.L. Rev.
850 those entities to submit a complaint to the European Ombudsman concerning instances of
maladministration in the activities of the EC institutions.66 The difference is that access to the
Ombudsman is not subject to numerous requirements apart from legal residency in one of the EC
Member States and that action before it does not ensure access to the ECJ.

(b) Judicial review at EC level

If the Community body does not respond within 18 weeks or the NGO requesting the review is not
satisfied with the answer, it may institute proceedings before the ECJ.67 The regulation does not
precisely indicate which act is susceptible for judicial review by the Court: an administrative act
subject to the internal review procedure or the decision of the institution taken in the internal review
procedure.68 Court actions in cases where the Aarhus participation rights of citizens' groupings were
neglected by EC authorities can be commenced, like the corresponding national actions, only by
qualified entities. If an NGO which has exhausted the internal review option wishes subsequently to
contest Community acts before the ECJ, it should do so not in accordance with the criteria for access
to the internal review procedure listed in Art.11 of the EC Environmental Consultations Regulation,
examined above, but in accordance with the admissibility test stated in Art.230(4) of the EC Treaty.69

However, the standing rules for challenging EC acts under Art.230(4) EC differ both from the EC
Environmental Consultations Regulation criteria for commencing the internal review proceedings and
national access to court requirements to be met by NGOs. Article 240(4) EC imposes the individual
and direct concern test upon parties seeking standing before the ECJ. According to the case law of
the ECJ, the applicant could claim that the decision was of individual concern to them only if that
decision affected them by reason of certain attributes which were particular to them, or by reason of
factual circumstances which differentiated them from all other persons, and thereby distinguishes
them individually in the same way as the person addressed.70 For an individual to be directly affected,
the Community measure challenged must directly produce effects on his legal, not factual, position
and leave no discretion to the addressees of that measure who are entrusted with its implementation,
that being a purely automatic matter flowing solely from the Community legislation without the
application of other intermediate rules.71

If the individual concern test is satisfied, the ECJ must examine whether the applicant fulfils the direct
concern requirement. An individual must meet both requirements in order to gain access to the ECJ.
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This admissibility test in principle cannot be satisfied by an NGO. An association formed for the
protection of the collective interests of a *E.L. Rev. 851 category of persons could not be considered
to be directly and individually concerned, for the purpose of Art.230(4) EC, by a measure affecting the
general interests of that category.72 The ECJ put forward two possible exceptions that could give
individual applicants--including environmental NGOs--locus standi under Art.230(4) EC. The first
exception would apply to an applicant granted procedural rights by Community legislation in that
specific decision73 or its position as a negotiator was affected by the measure of which annulment is
south.74 The second exception applies in cases where there was a lack of an effective remedy for the
applicant due to the absence of a national judicial procedure.75 However, according to the ECJ in
UPA, this does not imply setting aside the requirements for standing under Art.230(4) EC.76 Lack of
effective access to justice at the national level alone is not sufficient to grant standing at the
Community level; the individual applicant must also be directly and individually concerned by the
measure. The fact that the satisfaction of the individual concern, on the basis of exercise of express
procedural rights, cannot arise in the context of the adoption of measurer of general application, but is
instead confined to procedural guarantees arising “in the context of a procedure resulting in the
adoption of an administrative act of individual application”77 does not affect the protection of interest
groups Aarhus participation rights because, as we mentioned earlier, the Aarhus public participation
pillar relates only to administrative acts, while it does not cover measures of a legislative nature.

(c) The distinction between the criteria for commencing administrative and judicial
review by NGOs for the purpose of protecting their Aarhus participation rights at the

EC level

Thus, the access to justice criteria, as envisaged in the EC Environmental Consultations Regulation
for the purpose of establishing an NGO's eligibility to make a request for internal review to the EC
institutions taking Aarhus decisions, differ considerably from the Art.230(4) EC admissibility
requirements. While the internal review eligibility criteria are focused on the objectives and activities
pursued by NGOs intending to call upon the EC institutions for the purpose of protecting their Aarhus
participation rights, the admissibility criteria laid down in Art.230(4) EC and the relevant case law of
the ECJ emphasise the individual and direct concern of parties seeking judicial review of EC acts
breaching their Aarhus participation rights. While any NGO incorporated under the national law of a
Member State will have no difficulties meeting the EC Environmental Consultations Regulation criteria
for initiating an internal review procedure, it is very unlikely that it would be able to satisfy the
admissibility requirements for instituting a judicial procedure for protecting its Aarhus participation
rights. The ECJ has already ruled out the possibility that an NGO can be individually and directly
concerned only because it is interested in the protection of the environment.78 As a consequence, the
legality of decisions taken by Community institutions that may potentially harm public *E.L. Rev. 852
interest cannot be contested by NGOs before the ECJ. It upheld the judgment of the Court of First
instance in Greenpeace that an NGO had to play a special role in a procedure which led to the
adoption of an act in order to meet the Art.230(4) EC admissibility test.79 It concludes that the NGO
must be the interlocutor of the Commission with regard to the contested decision in order to claim
individual concern.80 This is not applicable in cases when NGOs would like to seek judicial protection
of their Aarhus participation rights at the EC level because, as we already explained, neither the EC
Environmental Consultations Regulation nor the minimum standards, as the rules which are probably
going to be deployed for the purpose of the implementation thereof, impose an obligation upon the
Commission or any other EC institution to individually invite particular parties to take part in the
Aarhus-inspired consultations. In both cases, unspecified publicly issued information on the launch of
the consultation suffices, as we explained above.

True, the Greenpeace judgment states that an NGO can be individually concerned if it participates in
the procedure initiated by the Commission prior to the adoption of the impugned decision.81 However,
it is unlikely that the Commission's current practice of issuing via an internet site an invitation
addressed to the public in general and not to particular parties to participate in the impact assessment
consultations would be considered by the Court to qualify as the procedure, participation in which will
guarantee the standing to NGOs to challenge EC acts in order to protect their Aarhus participation
rights. On the other hand, it is doubtful whether an obligation imposed upon Community institutions to
provide “early and effective opportunities for the public to participate during the preparation,
modification or review” of the Aarhus decisions stipulated in Art.9 of the EC Environmental
Consultations Regulation will be interpreted by the ECJ as a provision endowing NGOs with individual
procedural rights within the meaning of the above cited Greenpeace ruling. So far no environmental
NGO has been granted standing under Art.230(4) EC against decisions not addressed to them.82
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Consequently, due to the fact that, as we have shown, NGOs experience great difficulties in satisfying
the Art.230(4) EC admissibility test, it is unlikely that they will be able in the future to overcome this
obstacle for the purpose of launching a judicial procedure for the protection of their Aarhus
participation rights.83

(d) The justiciability of the Commission's minimum standards for consulting
interested parties

An additional question is whether interest groups would be able to enforce their EC level Aarhus
participation rights through the above-mentioned court procedure if they eventually become subject to
the requirements laid down in the minimum standards previously described. Those standards are not
legally enforceable in the European Court of Justice. The Commission claims that the objective of the
minimum standards is not *E.L. Rev. 853 to establish procedural rights, respect for which would be
subject to judicial control and review.84 It insists that:

“[A] legally-binding approach to consultation is to be avoided, for two reasons: first, a clear dividing
line must be drawn between consultations launched on the Commission's own initiative prior to the
adoption of a proposal, and the subsequent formalised and compulsory decision-making process
according to the Treaties. Second, a situation must be avoided in which a Commission proposal could
be challenged in the court on the grounds of alleged lack of consultation of interested parties. Such
an over-legalistic approach would be incompatible with the need for timely delivery of policy, and with
the expectations of the citizens that the European institutions should deliver on substance rather than
concentrating on procedures.”85

Thus, the Commission clearly states in its minimum standards for conducting consultation with
interest groups that the situation must be avoided in which an EC measure could be challenged in the
European Court of Justice on the grounds of alleged lack of consultation of interested parties prior to
its drafting. In its view, such an overly legalistic approach would be incompatible with the need for a
timely delivery of policy.86 Consequently, an association that feels, for example, that the feedback
offered by the Commission regarding its contribution to an EU consultation is not satisfactory is not
entitled to apply for a judicial review of the quality of the grounds given in response to the objections
made in the course of the consultation procedure. However, the Commission does not state that the
consultation rules are non-justiciable, that is unable by their very nature to constitute normative bases
for a court or court-like review. It merely states that it wishes to prevent such reviews.

The fact that the minimum standards have been adopted in a form of a communication, an atypical
instrument not provided for in the Treaty, does not deprive it from being susceptible to judicial review.
The case law of the Court of Justice demonstrates that communications producing legal effect can be
challenged in legal proceedings.87 Whether the minimum standards would have a legal effect as the
instrument for the operationalisation of the Commission's Aarhus obligation to foster consultation with
interest groups prior to drafting of its initiatives remains to be seen.

Although the minimum standards probably could not be enforced through court action, the breach
thereof by the Commission could give rise to the institution of a request for internal review by the
interest group whose Aarhus participation rights had been impaired. At present interest groups
alleging the Commission non-observance of the minimum standards can complain to the European
Ombudsman, which is empowered by virtue of Art.195 EC to investigate complaints from EU citizens
concerning instances *E.L. Rev. 854 of maladministration in EU institutions, but not to pass legally
binding judgments. The Ombudsman regards the Commission's failure to comply with the minimum
standards for consultations as maladministration.88 It notes that the standards are intended to ensure
the principle of equality of treatment of interested parties participating in EU consultations and require
the Commission to give each of them their proper weight in the decision it takes. The European Code
of Good Administrative Behaviour, infringement of which constitutes the practice of maladministration,
upholds those principles.89

(e) The distinction between national and EC level conditions to be met by NGOs
wishing to protect their Aarhus participation rights in courts

The Art.230(4) EC admissibility conditions also differ from the requirements for bringing an action for
the protection of the Aarhus participation rights at the national level. Directive 2003/35 provides for
the possibility for all organisations which entered the consultation process to challenge before
national courts non-compliance of national authorities with the Aarhus consultation requirements.90 It
regards the breach of the Member State duty to consult the public prior to taking decisions on issues
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falling within the areas of the application of the Aarhus Convention to constitute the infringement of an
essential procedural requirement for adopting such measures and consequently the grounds for
challenging their legality. Access to justice is reserved for organisations qualified as the “public
concerned”91 that claim “sufficient interest” or “an impairment of a right”.92 “The public concerned”
means the public affected or likely to be affected by, or having an interest in, the taking of a decision
on the issuing or the updating of a permit or of permit conditions.93 Directive 2003/35 states that
standing rules for challenging national acts violating the Aarhus participation right are to be
determined in accordance with the respective national standards providing that the public concerned,
i.e. the public affected or likely to be affected by a particular measure having sufficient interests in
environmental decision-making, or maintaining an impairment of a right, where national law requires
this as a precondition, should have access to the courts for the purpose of enforcing their Aarhus
participation rights.94 National law must define what constitutes a sufficient interest and impairment of
a right.95 To this end, the interest of any NGO promoting environmental protection and meeting any
requirements under national law shall be deemed sufficient. Likewise, they shall be deemed to have
rights capable of being impaired. Non-governmental organisations meeting national requirements for
*E.L. Rev. 855 incorporation of such entities are deemed to fulfil those conditions.96 Thus, litigation
rights of non-governmental organisations intended to seek the courts' remedies for the protection of
their Aarhus participation rights at the level of the Member States are subjected to national standing
rules. These rules vary from one Member State to the other.97 In some Member States, those
standing requirements are more generous for interest groups than in others. For example, in some
countries, such as Germany, civil courts do not recognise standing for NGOs, and the administrative
courts are the only venue possible for public interest actions; in others NGOs may bring cases before
the civil courts. In the majority of states, NGOs are allowed to bring proceedings in environmental
matters before administrative courts. Overall, three principal positions are identifiable in the Members
States regarding the possibilities for NGOs' actions before administrative courts: (1) the extensive
approach in the form of an action popularis ; (2) the restrictive approach, according to which a
“subjective right”, i.e. “impairment of a right” is required in order to be able to bring an action before
the courts; and (3) the intermediate approach, which can be characterised by the presence of a
requirement that a “sufficient interest” in the subject matter at issue has to be demonstrated. Most
countries endorse the intermediate approach regarding the admissibility of lawsuits brought by
environmental associations before administrative courts. In order to seek review of administrative
acts, administrative courts in most Member States do not require NGOs to demonstrate the violation
of subjective rights. They need only demonstrate their interest in the case, i.e. the connection
between their objectives and activities on the one hand, and the interests at stake on the other
hand.98

Consequently, while at the national level, locus standi for judicial challenging of measures breaching
NGOs' Aarhus-induced participation rights is based upon “sufficient interest” or “impairment of a
right”, in the limited number of states such as Germany, standing before the ECJ for the comparable
European level actions are governed by the individual and direct concern principle. In the majority of
the Member States, NGOs fulfilling national requirements for registration and establishment would not
have any difficulties meeting the standing conditions. NGOs intending to initiate the comparable
proceedings at the EC level are not, as a matter of principle, capable of satisfying the admissibility
test. The possession of “sufficient interest” or “impairment of a right” does not suffice at the EC level.
The proposals of Advocate General Jacobs in UPA 99 *E.L. Rev. 856 and the Court of First Instance
(CFI) in Jégo Quéré 100 for relaxing the individual and direct concern requirement and replacing it by
the alternative standing rules similar to those operating at the national level, such as “a substantial
adverse effect upon the applicant's interest” and “impairment of a right or the imposition of an
obligation” respectively were bluntly and unreservedly rejected by the Court of Justice.101 This means
that NGOs' actions for protecting their Aarhus participation rights at the EC level are to be confined to
the internal review procedure stipulated in Art.10(1) of the EC Environmental Consultations
Regulation, while at the national level, they would have wider opportunities for commencing court
actions. Saying this, we have to bear in mind that even in countries which provide as a matter of law
very broad access to the courts in environmental matters, the actual number of cases brought by
NGOs is limited.102

Eliminating discrepancies between EU and national level eligibility criteria for the
enforcement of Aarhus participation rights by interest groups

The EC measures transposing the Aarhus public participation requirements at the national and
European levels of environmental decision-making on the issues falling within the areas of the
application of this Convention do not introduce a single universally deployable set of standards for

Page9



consulting interest groups. The conditions for carrying out those consultations at the national level
differ significantly from those introduced for the purpose of EC level consultations. Maintenance of
those discrepancies is not sustainable for several reasons. From the normative point of view, this
two-track approach contravenes the Commission undertaking expressed in its proposal for an EC
Environmental Consultations Regulation that the measures envisaged for implementing the Aarhus
public participation stipulations to EC institutions are complementary to measures that have been
adopted for the level of the Member States.103 In respect to practical implementation of those double
standards the problems are even greater. Since national and not only European associations are
eligible to submit contributions to the consultations initiated by the Commission in accordance with the
minimum standards,104 they have to be capable of meeting both the EC consultation requirements in
order to make their views heard at the European level and the national consultation conditions when
they intend to engage in environmental decision-making in particular Member States. Those two sets
of standards differ considerably.105 For example, the minimum standards on accountability and
transparency requirements are noticeably stricter than corresponding national requirements when it
comes to the need for disclosure of financial information. The recently issued Commission
recommendations to Member States to *E.L. Rev. 857 enhance transparency and accountability of
the non-profit sector may contribute to closing this gap.106 However, since the Member States reserve
significant discretion in the implementation of those recommendations it is unlikely that their
application will result in the establishment of a consistent and homogenous set of rules for governing
accountability and transparency of non-governmental associations in the European Union. The
situation becomes even more complicated when we take into consideration the fact that Directive
2003/35 envisages a possibility for interest groups to participate in consultations organised by a state
other than their state of origin.107 When taking part in the Aarhus consultations in countries other then
their state of incorporation, interest groups are required to comply with the access to consultation and
access to justice standards of the host state. Since those conditions differ significantly from one
country to the other, it is obvious that interest groups intending to consummate their Aarhus
transboundary participation rights should be capable of meeting the great variety of consultation
standards.108 Furthermore, the conditions to be fulfilled by interest groups for the purpose of securing
the enforcement of their Aarhus participation rights differ in the first place from the eligibility criteria for
the participation in the Aarhus consultations within one country and from the access to justice
requirements in other countries. On top of that, the requirements for the NGOs' access to the EC
judiciary for the purpose of enforcing their Aarhus participation rights at the European level differ from
the respective national requisites. The most important consequence of this state of affairs is the
fragmentation and proliferation of rules governing the Aarhus public participation and the access to
justice requirements at the national and EC levels.

Thus, the EC rules transposing the Aarhus public participation requirements into environmental
decision-making proceedings at the national and European levels need to be streamlined in order to
achieve a coherent approach in the implementation thereof. This can be ensured by introducing a
single set of eligibility criteria for the participation of interest groups in the Aarhus-induced
consultations preceding the adoption of environmental measures both at the national and EC levels.
The EC legislation intended to incorporate the Aarhus public participation requirements into its legal
system, that is to say Directive 2003/35 which adjusts EC law in respect to public participation in the
taking of decisions at the level of the Member States and the EC Environmental Consultations
Regulation applying the Aarhus requirements to EC institutions should be rendered consistent with
each other.

The Commission proposal for the implementation of the third Aarhus pillar on access to justice in
environmental matters which is intended to establish a framework of minimum standards for access to
the judicial and administrative proceedings in environmental *E.L. Rev. 858 matters in the EC
Member States109 cannot achieve this objective due to the following reasons:

• it is applicable only to the Aarhus access to justice pillar and not to the access to consultation part.
As such it does not aim to develop a uniform approach in establishing criteria for the utilisation of the
Aarhus participation and enforcement rights;

• it only envisages streamlining of national standing rules, and it is not relevant for the judicial activity
of the European Court of Justice;

• the access rules it stipulates are not compatible with the EC Environmental Consultations
Regulation requirements. We have already emphasised that those two sets of rules introduce
different criteria for the recognition of an entity qualified to request an internal review before a national
authority and an EC institution or body respectively.110
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The most efficient way to streamline EC rules implementing the Aarhus requirements at the national
and European levels could be through the unification of the requirements for the access to the Aarhus
consultations as well as the rules for the enforcement of the Aarhus participation rights, both at the
European and national levels. This unification could be realised by subjecting interest groups access
to consultation and access to justice conduct at the EU and national levels to a single set of
requirements. This single set of requirements could be designed on the basis of the abundant
proposal for the development of European association incorporation rules known as an EA statute.111

Although the EC institutions failed to pass a law on the EA statute, the principles stipulated by the
document did not lose their importance for regulating interest representation in Europe, because they
are, to a large extent, reproduced in the above-mentioned Commission recommendations to Member
States regarding a code of conduct for non-profit organisations intended to establish “common
general minimum transparency standards for non-profit organisation (NPOs) in the European Union
(EU)”.112 Although those recommendations are adopted within the framework of the EU fight against
the misuse of NPOs for terrorist financing and other criminal purposes, they in fact introduce a
comprehensive system for the regulation of non-profit sector activities *E.L. Rev. 859 in general.
Moreover, they are in many respects similar to the access to communication requirements posited by
the minimum standards and the conditions for access to justice for the purpose of the enforcement of
the Aarhus public participation rights laid down in the EC Environmental Consultations Regulation as
well as to the eligibility criteria for funding environmental non-governmental associations by the
European Union.113 The proposal for an EA statute stipulates that interest associations should fulfil
the following requirements in order to qualify for participation in consultations preceding law-making
and in order to initiate litigation for the purpose of enforcing their participation rights: (1) a grouping of
natural and/or legal persons, the members of which pay contributions or pool their knowledge or their
activities on a permanent basis for a non-profit making purpose, either in the general interest or in
order to promote the trade, professional or other interests of its members in the most diverse areas.
An association shall be free to determine the activities necessary for the pursuit of its objectives …
provided its activities are compatible with the objectives of the Union, and the public interest; (2) an
association may be formed by natural or legal persons resident in two or more Member States; (3)
respect for the principle of good governance to internal organisation including the request that its
assets should be used exclusively for the pursuit of its objectives; and (4) respect for EU disclosure
rules.114

Interest groups complying with those criteria could be granted “labels” or “seals of approval” by public
or private monitoring bodies or non-profit umbrella organisations for associations adopting the
enhanced transparency and accountability measures as already set out in the above-mentioned
Commission recommendations to Member States for enhancing transparency and accountability of
non-profit associations.115

The subjection of the EC and national level Aarhus access to consultation and access to justice
entitlements of interest groups to those requirements or to an adjusted version thereof will contribute
to the elimination of the existing disparities between those two distinct set of standards. This will
ensure the adoption of a holistic approach to the transposition of the Aarhus public participation rules
both at the European and Member States levels.

This article is prepared as a part of the research programme “Constitutional Order and Economic
Integration” of the Amsterdam Centre for International Law, University of Amsterdam and the Sixth
Framework Project “New Modes of Governance” sponsored by the European Commission.
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