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Introductory Thoughts

Postmodern legal thought!, has stirred, among others, the interest to
aesthetics. Thus, law and arts are considered as “mutually constitutive social
forces”. Poems and theatrical plays, paintings and architecture, are seen as
creators, performers and mediators of legal meaning®. The main argument of
those who support such a thought, is that knowledge and understanding are
holistic. That the intellect and the emotion, the mind and the body do not
function separately, and that therefore, we act optimally when we use every
fold of our personality. Besides, law is not just an issue of reason or morality,
but remains dependent on our hopes for the world and on how we are set
within®. It is a cultural means of expression, through which senses and
symbols are combined, communicated and interpreted®. As an expression of
our era, and in direct relation with contemporary art, law appears as a
narration of the reality, as an interpretive concept, as a political narration
being formed®. And, just as the former art object has become a text the
reading of which is moving on through diversification rather than unification®,
law too is being interpreted, as it is developed locally and differently. An
interpretation, after all, which cannot be objective, cannot have an absolute
value, given the finality of the human existence’.

Art and Truth

Art is being asked to reveal the truth, Hegel was declaring®, and
Goethe was emphasizing that a real art object will always bring in our mind
something of the infinity, just like a work of the nature®. Much later, Gadamer
was warning about the danger of the aesthetisation of the art, the danger, that
is, that the art be only aesthetically understood, as something simply
subjective and playful, while the aim is, by the experience of the art to win
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again the experience of the truth'®. Art, mental sciences and philosophy
transmit a truth, in which he, who has its experience, essentially belongs. It is
not about the conquer of an untimely, objective truth, which is valid
independently of place and interpreter, but about the participation at a truth,
which is substantially historical*’.

On the other side, it is observed that law is the combination of reason
and necessity. For the law, art is the combination of sensuality and freedom®2.
Thus, one may support that aesthetics is a methodology, a way of enrichment
of our [legal as well] interpretation'®. Aesthetics is a dimension of the human
experience, therefore one may also speak about the aesthetic dimension of
the law.

Law and Music

The Viennese Heinrich Schenker, who is considered as the most
important theoretician of music in the 20" century*®, presents music as a
composite sum of acoustic legislation, full of laws and regulations which rule
different levels of jurisdiction. Furthermore he observes that a particularity of
musical art is that it applies many laws at the same time and, despite the fact
that a law may be more powerful than the others and impose itself in our
conscience, however it does not have as a consequence the silence of the
other laws, which rule the smaller and more restricted unities of tones'®. He
conceptualizes music as a multidimensional construction, with different levels
of hierarchy®®. The central authority, analogous of a musical “constitution”,
guarantees a tonic order at the highest level. The rules which are originated
from this very “constitution”, are hierarchically promoted to inferior levels of
the musical building. It seems, therefore, that this distinction corresponds to
the relation between jus and lex in legal science. The first represents law in its
large conception, the one which guarantees social order, and the second
represents law’s concretization in specific legislative acts. Correspondingly,
jus in music means musical law in its general and abstract form, while lex
means its various applications at concrete compositions®’.

More generally, it is supported that there is a substantive link between
law and music, since law presupposes and entails regularity and
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generalization and music too presupposes and entails order, rules of
composition and harmony*®. According to that opinion, we need a concept of
order, which will move beyond both legal positivism and legal pluralism. We
need, that is, an approach or approaches that will connect economic, social,
psychic, emotional, mental and musical orders and not just the social with the
economic. That is, an approach, which will connect order and rhythm and not
just order and rules®®. Besides, it is emphasized that, by using classical music
as an explanatory tool, we shall see that the positive law’s structure and the
sociopolitical values that each time influence law’s development relate to the
concurrent developments in the field of aesthetics, music, literature, in the
field of art more generally?®. It is pointed out that law, just as music and
drama, is best comprehended as performance. That is, action, based on texts,
interests more that the texts themselves?.

Image and Text

According to the above, the idea of law depends on the idea that our
societies form about it, through their conceptions about life?”. That is, law may
be comprehended only if it is set inside a wide historical, socioeconomic,
psychological framework®. Analogous thoughts may be done about the art
too, with the result that we ascertain a kind of parallel course of them both, or
that we “interpret” an art object as a shape reflecting society. Thus, it is
observed that this is no coincidence that formalism in law and classicism in art
are emerging at about the same time, towards the end of the 18" century.
Both of them are searching for an answer, in different spaces, to the same
problem, that is, the relation between legality and authority. Both of them
constitute an answer to the rise of the philosophical nihilism and to the
inability to give an answer from outside to the above problem?.

Images give visible shape to invisible forces and render present
whatever is absent and may not be represented®. The relation between
image and text is very close, and this fact becomes more obvious when we
think that both were expressing the relation between human and divine — a
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relation, besides, that also determined the [sacred] laws which were presiding
over human society. Moreover, it is emphasized that the tradition of legal
writing begins with the Ten Commandments, which imprint law on an idol that
they thus destroy. According to this opinion, the text takes the place of the
image®®, the text becomes image, incorporates an image which was
transposed from an idol to a text?’.

The power of the image and consequently the authority of the word,
depend on a not represented source. According to that opinion, the empty
canvass constitutes a strange representation of an infinite space, of a divine
power, which is law and more than law. In legal terms, the empty canvass or
the white tablet are useful to outline a law, which precedes and at the same
time surpasses language, a law which goes beyond memory and beyond
writing, a law of the nature and God. The empty space, that is, presenting
nothing, reveals and conceals the law of the laws?®.

Respectively it is declared that a painting is not just its theme. That
also its structure and its style “communicate™®. This is mostly true for the
paintings of abstract art, in which there is no other meaning®. The history of
modernism in art concurs with the crossing out of the representational object,
in the name of the colour or the line**. Particularly in works of Cubism, which
was a revolution of thought®, since it defeated faith in the imperialism of the
appearance33, of the presentation, it is observed that the role of
representational indications is to limit the specter of possible interpretations
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until we are obliged to accept the plane, bi-dimensional form with all its
contradictions and tensions, urging us to read the strokes of its paint-brash as
simple traces of its gestures and more generally its movements®. In a
somewhat similar way, the formal and the structural characteristics of a law,
constitute the tools of an aesthetic analysis which will help us to understand
how those who created and classified the text, were seeing the world and the
place of the law in it®.

Law and Language

Given the fact then, that law is not independent from other social facts,
interesting is the declaration that, together with law, language, knowledge and
quality of the human effort, that is, material objects and mental creations,
constitute man’s education, culture. Among those elements, law and language
are particularly important®®. Their connection is considered as particularly
close, given the fact that language expresses ideas and law expresses
concepts, besides, an idea may be expressed in various ways while juridical
concepts have clear lingual limits®”.

Surroundings, through language influence thought, and, consequently,
also law®. That is, law is always a product of the space and at the same time
of defeat of the space. Every culture structures chaos according to its lingual
rules. Language “performs, fulfils and controls”™. Thus, it is accurately
declared that every word, either in its oral or in its written communication,
reaches us, credited with the dynamics of its whole history®.

Interpretation, thus, of a concrete text has a direct and close
connection with the regulatory settlement of life relations**. An extreme aspect
of the above said, is the opinion, according to which, the legislative strength of
a literary work is not being “read” in the work itself, nevertheless the work
orders and institutionalizes**. And it seems that in law, one can verify the
position, according to which, an act of speech, when mostly meaningful,
struggles to shorten, even annihilate, the distance between the signifier and
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the signified, to fusion form and contents, something that the related systems
of music and mathematics have achieved™.

Comparative Analysis — Harmony as Aim

Traditional western point of view considers similarity as a fundamental
concept and difference as a derivative concept. Yet difference is so
fundamental a concept as similarity, since only by showing difference is
similarity possible™, and none of them has any meaning outside the field of
the comparative paradigm®.

What is considered as traditional aim of comparing the laws, that is, the
location of common characteristics in different legal cultures, reflects a
regulatory position which is taken for utilitarian purposes, such as, for
example, the achievement of internationally uniform commercial rules. It is not
concerned with the question whether and in what extent cultural differences
are fundamental or not. Often, unfortunately, indifference reigns about the rich
philosophical and ideological differences between legal cultures and the unity
of their results in praxis is stressed. It is in essence a way of thinking that aims
at stamping down differences.

Yet, unavoidably there always exist differences between two things,
except if they are identical. It is rightly emphasized, that in law, even after very
successful transplantations, an evolutionary dynamism emerges and systems
follow their own path*®. The differences may be located in the sources of law,
in the methods of legal syllogism or in the juridical institutions. The most
fundamental differences, though, which also determine the previously
mentioned, are the sociocultural ones*’. Aim and innate characteristic of every
system is harmony. Thus also in the field of law one talks about
harmonization, which, as a concept, is a procedure of harmony’s
achievement®®. Yet, harmony presupposes and preserves diversity®.
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Harmony is not alchemy. In an analogous way in music, it is observed, that in
the polyphonic system, more voices are concurrently met, remaining different
though. And exactly, what is most interesting in polyphony is that it provides a
mode&_!O for the diversity and the fragmentation of the contemporary legal
order™.

The rejection of the representation by abstract art has already been
mentioned. As an absolute expression of this rejection one considers Piet
Mondrian’s work, who approached the abstractive aim of an autonomous art,
that is art constituting an independent entity without any relation with the
objects of the visible world>!. He used three fundamental colours, red, yellow
and blue, which, notwithstanding the fact that they coexist in the same
compositions, complementing or challenging each other, never mingle
between them. It is about, as it is pointed out, the diversity’s feast. According
to that opinion, law can avalil itself of the style, the vision of Mondrian, by
adopting analogous conceptions: By recognizing the positive value of
diversity, one aims at the ideal of a humanity which is not undifferentiated, but
on the contrary is being determined by many identities. By recognizing the
diversity of the law’s “plastic means”, an artist applier of the law has new
possibilities of composition, always following the ideal of equality. And thus,
the pressing necessity of establishing similarity is being replaced by a
principle of anti-assimilation®?.

Besides, if one accepts that the key to the “thick”™* understanding of
another law or, as it is said, of another experience of law, is cultural analysis,
then the sources that a comparatist may use, will also be novels and
paintings, apart from codes, legislative acts and case law. Thus, according to
that opinion, the comparatist does not assume just the role of a “technician” of
the law, but even other roles, such as the one of the sociologist, the literary
critic or the art critic®®. It is necessary that the comparatist shows an inventive
and open mind, in order to be able to find useful elements in these less
“orthodox” sources, accepting the fact that studies of the nature of knowledge
and observation, taking place in the frame of other “sciences”, are directly
related to the intercultural research in which he/she him/herself proceeds™.
Thus, comparative law, as it is pointed out, becomes the privileged place of
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legal reflection and the comparatist, who had been stayed too long in the
shade, takes the revenge, since onwards everyone will have to compare®®.

In the effort of determination of the relation between the parts and the
whole in society, seems patrticularly interesting the parallel reference, on the
one hand to music as the optimal rhetoric, on the other hand to harmony as
the proper or commensurable relation of law to justice®’. According to that
reference, the musical model must face the law as an instrument used to
achieve harmony. And this harmony, to the achievement of which law
contributes, is justice, that is, a harmony of the soul or the virtue and a
harmony of civilians living together in a place®®.

Conclusions

History with its relativist result, informs us that we all are parts of a
tradition — or traditions. These traditions allow our ancestors to talk to us, with
more or less insistence. In case tradition is considered as a transmitted
information®®, then it is possible to mobilize the past in order to invent the
future®. In an analogous way of thought, the opinion is also expressed, that
the legal science is nothing else than future oriented applied theory and art. It
is for this reason that it is “art” (“ars aequi et boni”), object of art. It is excepted
from time, it continually has to speed up and to reduce speed, it has to win the
future out of the past, since the present is so short (it is always over),
therefore, that its role is very small®.

It seems, then, of course interesting, and perhaps correct, the opinion
according to which, legal studies do not need to restrict themselves to the
essence of the legal theory (“which are the formal elements of a contract?),
but may also examine the way a legal theory is being formed (“for whom
contract law is necessary? Whom does it favour?”). It is there that “legal
studies” meet “cultural studies”, that legal theory considers itself a cultural
artifact. It is also there that legal studies are intertwined with anthropology,
semiotics, political theory, and other external approaches to the law®. In an
analogous way was expressing, since the 19" century already, the great
American judge O. Wendell Holmes®®, who believed that, for those whose
subject is the law, roads lead to anthropology, to political economy, to
legislative theory, to morality and thus, through various paths, to their final
conception of life®.
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